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ContributingContributing cargo cargo definitiondefinition; art. ; art. 
1.101.10

ElementsElements::
1.1. AnyAny HNS (art. 1.5)HNS (art. 1.5)
2.2. CarriedCarried byby seasea as cargoas cargo
3.3. DischargedDischarged in a port in a port oror terminal in the terminal in the 

territoryterritory of a State Partyof a State Party
4.4. Cargo in transit: Cargo in transit: onlyonly at at finalfinal destinationdestination

(2nd (2nd sentencesentence))
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ReceiverReceiver definitiondefinition; art. 1.4; art. 1.4

““ReceiverReceiver” ” meansmeans eithereither::
(a)(a)PersonPerson whowho physicallyphysically receivesreceives

contributingcontributing cargo, cargo, withwith agencyagency optionoption, , 
oror

(b)(b)PersonPerson toto bebe determineddetermined byby nationalnational lawlaw, , 
providedprovided totaltotal contributingcontributing cargo cargo 
substantiallysubstantially the the samesame as as underunder (a)(a)
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ReceiverReceiver; art. 1.4; a ; art. 1.4; a choicechoice forfor
StatesStates PartiesParties

NB. NB. NotNot relevant relevant forfor persistent persistent oiloil & LNG& LNG
•• TwoTwo optionsoptions forfor implementingimplementing StatesStates, (a) and , (a) and 

(b); (b); nono order of order of preferencepreference
•• (a) and (b) (a) and (b) bothboth containcontain a a fullfull definitiondefinition, , withwith

theirtheir ownown requirementsrequirements, , butbut::
1. (b) 1. (b) requiresrequires nationalnational legislationlegislation toto bebe
operationaloperational
2. (b) 2. (b) requiresrequires ““substantiallysubstantially the the samesame” ” outcomeoutcome
as (a) as (a) wouldwould have hadhave had



HNS Workshop 28HNS Workshop 28--29 June 2005, 29 June 2005, 
IOPC Funds LondonIOPC Funds London 55

We We knowknow the IOPC the IOPC FundsFunds systemsystem: : 
whatwhat is the is the samesame oror similarsimilar??

•• BasicBasic concept: concept: physicalphysical receiptreceipt in in territoryterritory
of a State Party (of a State Party (soso IOPC IOPC FundsFunds
experienceexperience and and practicepractice cancan bebe built built uponupon))

•• ConceptsConcepts of “of “personperson” and “” and “associatedassociated
personperson””

•• Concept of “terminal (Concept of “terminal (installationinstallation)”)”
•• Persistent Persistent oiloil: : referencereference toto 1992 1992 FundFund

ConventionConvention



HNS Workshop 28HNS Workshop 28--29 June 2005, 29 June 2005, 
IOPC Funds LondonIOPC Funds London 66

We We knowknow the IOPC the IOPC FundsFunds systemsystem: : 
wherewhere are minor are minor differencesdifferences??

•• No parallel No parallel provisionprovision in HNSC in HNSC toto art. art. 
10.1(b) 1992 10.1(b) 1992 FundFund ConventionConvention

•• LNGLNG: : titletitle holderholder
•• SomeSome exclusionsexclusions, most , most notablynotably art. 5.1 art. 5.1 

((smallsmall shipsships; ; withinwithin oneone State; State; packagedpackaged
HNSHNS) and 5.2 () and 5.2 (samesame, , butbut betweenbetween
neighbouringneighbouring StatesStates))
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WhatWhat is is soso different different thatthat therethere
mightmight bebe problemsproblems??

1.1. LevyLevy onlyonly at at finalfinal destinationdestination (art. 1.10): (art. 1.10): 
whatwhat is a is a genuinegenuine transtrans--shipmentshipment??

2.2. AgencyAgency optionoption in art. 1.4(a): in art. 1.4(a): whatwhat is is 
requiredrequired forfor the the optionoption toto applyapply??

3.3. State State usingusing art. 1.4(b): art. 1.4(b): whatwhat does does thisthis
requirerequire fromfrom the State the State involvedinvolved??

4.4. Separate accountsSeparate accounts
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PotentialPotential problemproblem 11
TransTrans--shipmentshipment; art. 1.10; art. 1.10
•• IOPC IOPC FundsFunds systemsystem::

1. 1. movementmovement withinwithin the the samesame port port areaarea is is notnot carriagecarriage
byby seasea
2. 2. shipship--toto--shipship transfer is transfer is notnot a a receiptreceipt

•• WhereWhere toto draw the draw the lineline betweenbetween a a transtrans--shipmentshipment and a and a 
receiptreceipt??

•• Wording: “Cargo in transit” and “in the Wording: “Cargo in transit” and “in the coursecourse of of 
carriagecarriage””

•• InterpretationInterpretation; look at ; look at rationalerationale behindbehind the the provisionprovision: : toto
exemptexempt genuinegenuine transtrans--shipmentsshipments and and levylevy onlyonly at at finalfinal
destinationdestination. (. (ObviouslyObviously notnot toto createcreate a a loopholeloophole))
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TransTrans--shipmentshipment; ; elementselements thatthat maymay
bebe taken taken intointo accountaccount
OttawaOttawa--meetingmeeting discusseddiscussed interinter aliaalia::
1.1. The HNS The HNS shouldshould notnot leaveleave the port the port oror terminal terminal areaarea

betweenbetween twotwo seasea legslegs
2.2. WhatWhat is is declareddeclared in the relevant in the relevant documentationdocumentation forfor the the 

carriagecarriage
3.3. ToTo whatwhat extentextent was was deviateddeviated fromfrom whatwhat followsfollows fromfrom

the the documentationdocumentation, and , and forfor whatwhat reasonreason
4.4. HowHow muchmuch time time hashas passedpassed betweenbetween twotwo seasea legslegs
5.5. WhatWhat was the was the reasonreason forfor anyany delaysdelays

HNS HNS FundFund AssemblyAssembly maymay adoptadopt criteria/criteria/guidelinesguidelines
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ResultResult: 4 : 4 possiblepossible situationssituations

1.1. TransTrans--shipmentshipment in State Party; in State Party; finalfinal destinationdestination
in State Party: in State Party: levylevy onlyonly at at finalfinal destinationdestination

2.2. TransTrans--shipmentshipment in in thirdthird State; State; finalfinal destinationdestination
in State Party: in State Party: levylevy at at finalfinal destinationdestination

3.3. TransTrans--shipmentshipment in State Party; in State Party; finalfinal destinationdestination
in in thirdthird State: State: nono levylevy

4.4. TransTrans--shipmentshipment in in thirdthird State; State; finalfinal destinationdestination
in in thirdthird State: State: nono levylevy; HNSC does ; HNSC does notnot applyapply
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PotentialPotential problemproblem 22
ReceiverReceiver; ; requirementsrequirements forfor the the agencyagency
optionoption
NB. NB. NotNot relevant relevant forfor persistent persistent oiloil & LNG& LNG
•• PhysicalPhysical receiverreceiver receivesreceives as agent as agent forfor

anotheranother (“(“principalprincipal”)”)
•• PrincipalPrincipal is subject is subject toto the the jurisdictionjurisdiction of a of a 

State PartyState Party
•• Agent Agent disclosesdiscloses principalprincipal toto the HNS the HNS 

FundFund
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““receivesreceives as as anan agent agent forfor anotheranother””

•• Concept of “Concept of “agencyagency” ” notnot defineddefined in in HNSCHNSC; ; 
nationalnational lawlaw

•• ““AnotherAnother”: ”: notnot necessarilynecessarily the the ownerowner
•• Agent/Agent/physicalphysical receiverreceiver provesproves the the agentagent--

principalprincipal relationshiprelationship wherewhere necessarynecessary
((documentationdocumentation; ; contractscontracts, etc.) As long as the , etc.) As long as the 
agent does agent does notnot demonstratedemonstrate, the State , the State reportsreports
the the physicalphysical receiverreceiver

•• ReportingReporting and and monitoringmonitoring schemesschemes of of StatesStates
PartiesParties must must taketake agencyagency optionoption intointo account account 
((nono doubledouble levieslevies//nono gapsgaps//communicationcommunication))
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““disclosesdiscloses the the principalprincipal toto the HNS the HNS 
FundFund””
•• InterpretationInterpretation: look at : look at rationalerationale behindbehind the the provisionprovision: : 

enableenable physicalphysical receiverreceiver toto pass pass onon toto ““realreal cargo cargo 
interest” (interest” (ObviouslyObviously notnot toto createcreate a a loopholeloophole))

•• Interest of the HNS Interest of the HNS FundFund: have a : have a receiverreceiver toto invoiceinvoice forfor
allall contributingcontributing cargo cargo receivedreceived in State in State PartiesParties

•• ThereforeTherefore: agent must put : agent must put FundFund in in samesame positionposition in in 
respect of the respect of the principalprincipal

•• ContactingContacting; ; invoicinginvoicing; ; agencyagency relationshiprelationship
•• Criteria/Criteria/guidelinesguidelines: HNS : HNS FundFund AssemblyAssembly
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PotentialPotential problemproblem 33
UseUse of art. 1.4(b) of art. 1.4(b) byby StatesStates PartiesParties

RequirementsRequirements forfor useuse of of optionoption (b):(b):
1.1. PersonPerson ((receiverreceiver) in the State Party ) in the State Party wherewhere

contributingcontributing cargo is cargo is dischargeddischarged, , determineddetermined
byby the the nationalnational lawlaw of of thatthat State Party State Party 

2.2. TotalTotal contributingcontributing cargo cargo accordingaccording toto suchsuch
nationalnational lawlaw is is substantiallysubstantially the the samesame as as whatwhat
wouldwould have been have been receivedreceived underunder (a)(a)
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““substantiallysubstantially the the samesame as…”as…”

•• BurdenBurden of of proofproof is is onon State Party State Party involvedinvolved
•• SeemsSeems toto requirerequire fictitiousfictitious calculationcalculation applyingapplying (a) in (a) in 

additionaddition/parallel /parallel toto the the administrationadministration of of optionoption (b) (b) itselfitself
•• RationaleRationale of the of the provisionprovision: as long as : as long as nono negativenegative

consequencesconsequences forfor ((contributorscontributors in) in) otherother StatesStates PartiesParties, a , a 
State Party State Party maymay decidedecide ““whowho payspays” ” internallyinternally ((ObviouslyObviously
notnot toto createcreate a a loopholeloophole))

•• SoSo: “: “totaltotal contributingcontributing cargo” cargo” oror ““totaltotal contributionscontributions forfor
HNS HNS receivedreceived in in thatthat State”? (Ottawa: State”? (Ottawa: notnot leadlead toto
increasedincreased contributionscontributions in in otherother StatesStates PartiesParties))

•• Criteria/Criteria/guidelinesguidelines: HNS : HNS FundFund AssemblyAssembly
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PotentialPotential problemproblem 44
Separate accountsSeparate accounts

•• Persistent Persistent oiloil: : nono problemproblem; IOPC ; IOPC FundsFunds systemsystem
•• NonNon--persistent persistent oiloil: : physicalphysical receiverreceiver; ; withwith

agencyagency optionoption (is (is problemproblem 2)2)
•• LPG: LPG: physicalphysical receiverreceiver; ; withwith agencyagency optionoption (is (is 

problemproblem 2)2)
•• LNGLNG: : titletitle holderholder at discharge; at discharge; willwill dependdepend onon

contract contract usedused
WhatWhat ifif titletitle holderholder notnot in in oror underunder jurisdictionjurisdiction of of 
anyany State Party?State Party?
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